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Harris County, the Hearing Officers, Sheriff Ed Gonzalez, and Judge Jordan

(collectively, “Defendants”) file this response to Plaintiffs’ Amended Motion for Preliminary

Injunction. (Docket Entry No. 143.)

Summary of the Argument

The post-arrest procedures in Harris County are constitutional. Plaintiffs manufacture an

alleged constitutional violation by conflating their utopian vision of post-arrest procedures with

what is constitutionally required. In doing so, Plaintiffs ignore settled, legal precedent and argue

for sweeping policy changes unrelated to the law.

Specifically, as to Plaintiffs’ Amended Motion for Preliminary Injunction, Plaintiffs fail

to carry their burden on any of the elements. Plaintiffs lack a likelihood of success on the merits

because Plaintiffs’ case rests on a series faulty premises. First, after hundreds of pages of

briefing, Plaintiffs have yet to explain how use of a bail schedule during the early post-arrest

process violates the Equal Protection Clause. There are good reasons for using a bail schedule

prior to a probable cause determination. The Equal Protection Clause does not mandate

identically equal treatment based on wealth.

Second, as a matter of law, so long as probable cause is timely determined, any liberty

right cannot be infringed between the period of arrest and determination of probable cause when

law enforcement is completing the administrative incidents of arrest. In Harris County, probable

cause is determined within twenty-four hours, which is presumptively constitutional under

current Supreme Court precedent. Moreover, determining probable cause and bail within twenty-

four hours is also reasonable based on the realities of the number of arrests in Harris County, the

third largest county in the nation, where there are over 300 arrestees from over 70 law

enforcement agencies.
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Third, in their relief, Plaintiffs seek an inquiry and findings regarding “present ability to

pay bail.” Plaintiffs have no legal support for requiring that bail must be immediately affordable.

The only remaining fact issue is whether the Hearing Officers regard ability to pay. The

reality is that for some arrestees, after a Hearing Officer regards ability to pay along with the

other statutory factors, monetary bail is the only means that will ensure future court appearance.

This exercise of judicial discretion is appropriate and constitutional.

The other elements of injunctive relief are also not satisfied. By definition, if there are

adequate remedies at law, no irreparable injury exists. Those arrested in Harris County who

believe their bail was improperly set have ample remedies. Next, Plaintiffs’ desired result of

releasing all misdemeanor arrestees on non-financial conditions would require Pretrial Services

to supervise all arrestees, costing millions of dollars. In addition, Plaintiffs would undoubtedly

argue that any non-financial conditions, such as breath alcohol testing devices, electronic

monitoring devices, and drug testing, would have to be available to those who are unable to

afford them at no cost, which would be an enormous expense.

Finally, the public has an interest in ensuring that the criminally accused appear for court

appearances. Immediate release of all misdemeanor arrestees, as Plaintiffs demand, without

proper supervision or adequate infrastructure to ensure future court appearances would not serve

the public good.

Background

Plaintiffs’ description of the pretrial process glosses over critical details that are

necessary to appreciate the monumental task of operating the criminal justice system in the

country’s third largest county.
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A. Law enforcement makes an initial arrest.

The process starts with an arrest.1 The arresting officer, from the scene, calls an Assistant

District Attorney (“ADA”) to determine whether the District Attorney’s (“DA”) office wishes to

pursue charges.2 If the prosecutor decides to accept charges, the arrestee is taken either to the

Harris County Jail or a field station of the arresting agency. This part of the process can last from

a few minutes to a few hours, as the arresting officer may be continuing the investigation,

collecting and processing evidence, and interviewing witnesses or the accused. In addition, after

further investigation, it is sometimes suspected that the accused may have committed another

crime, which will delay the process while that other crime is investigated.

The arresting officer will then write up the charges. This can be done only on certain

computers that are connected the DA’s system. This part of the process can last anywhere

between a few minutes to up to an hour, depending on the circumstances. These charges, once

entered, are sent to the DA’s office electronically. The DA’s office reviews the charges and

confirms their adequacy. Each of the over seventy law enforcement agencies in Harris County.

Each one must submit their charges through this same system, and the DA’s office must review

and accept all these charges. It can take the DA’s office hours to accept and file charges.

B. Other law enforcement agencies are responsible for bringing arrestees to the
Harris County Jail.

Arrestees that have not already bonded out are eventually brought to the downtown

Harris County jail. Harris County has no control over when this happens (except for the 27.9%

arrested by Harris County). (See Ex. A, 2015 Pretrial Services Annual Report, p. 8.) For

1 This case is about warrantless misdemeanor arrests. Plaintiffs’ discussion of arrests pursuant to a valid warrant is
irrelevant.
2 Judge Jordan was elected as Judge of Harris County Criminal Court No. 16 on January 1, 2017, after this lawsuit
was filed. Some of the facts asserted in this Joint Response are not within his personal knowledge. However, Judge
Jordan agrees that injunctive relief should be denied and joins in this Response.
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example, if a person is arrested by the Houston Police, Baytown Police or Kingwood Police,

Harris County cannot control when that person is brought to the Harris County Jail. This delay

can be significant. In fact, the people Plaintiffs identify in Exhibits 4 and 5 as having delayed

probable cause hearings are arrestees from other jurisdictions.

C. Some arrestees will bond out during the process.

Plaintiffs’ completely mischaracterize the bonding out process to give the appearance of a

larger disparity between those who can afford the predetermined bail and those who cannot.

Plaintiffs allege that those who post bail are released “immediately.” All arrestees are subject to

the administrative incidents to arrest, which can be lengthy. And for those who post bond either

through a family member or bondsman, this process is far from immediate.

D. Harris County’s process of receiving and booking arrestees is laborious.

Once at the Harris County Jail, the process of receiving each person is lengthy. The jail

collects and inventories all of a person’s belongings, such as purses, wallets, cell phones, etc.

Depending on what a person has on their possession, this can be a laborious process. In addition,

a jailer will take the arrestee’s cash and deposit it into the jail’s bank.

Next, each person is fingerprinted, if this has not already been completed at the

substation. The fingerprints are run through the Automated Finger Print Identification System

(“AFIS”). It can take the AFIS system up to an hour to run the fingerprints. If the fingerprints are

rejected, the process must be repeated. It is critical that the person identified by AFIS match the

person against whom charges are filed.

Once AFIS accepts the fingerprints, an ADA finalizes charges. Once this process is

complete—the timing of which is largely out of Harris County’s control— an arrestee can be

booked into jail. After booking comes a short ten to fifteen minute booking interview with an
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officer. After this interview, the arrestee is placed on the next probable cause docket. Once

booked, an arrestee is presented for a probable cause hearing within two to three hours.

E. Pretrial Services conducts an interview of arrestees.

Between the jail interview and the probable cause docket the Pretrial Services interview

occurs. Pretrial Services agents will interview most eligible arrestees. During this interview, a

Pretrial Services agent attempts to gather references, personal information about the accused, and

information regarding their financial situation. A Pretrial Services agent will also try to verify at

least one reference for each person. Arrestees who receive a personal bond are not be released

until at least one reference is verified.

A Pretrial Services agent will also complete a risk assessment. The risk assessment, along

with the information gathered by Pretrial Services during the interview, is presented to the

Hearing Officers. A Pretrial Services agent will also a recommend whether a person is

appropriate for release on a personal bond. This recommendation may inform the Hearing

Officers’ decision, but it does not override the Hearing Officers’ use of their judicial discretion.

For example, the recommendation may be to “detain” a person. The use of the word “detain” is

used colloquially, not legally. Plaintiffs’ emphasis on the word “detain” used by Pretrial Services

is a red herring, as the use of this word has no bearing or relevance to the actual decision-making

process that a Hearing Officer conducts.

F. Hearing Officers conduct a probable cause and bail hearing.

Next is the probable cause and bail hearing before a Hearing Officer. A Hearing Officer

is on duty twenty-four hours a day, seven days a week. The Hearing Officers hold twelve dockets

a day, and a typical docket lasts between forty-five minutes and an hour and half, depending on

the number of arrestees. Between dockets the Hearing Officers prepare for the next docket, as

well as sign warrants and perform other assigned duties.

Case 4:16-cv-01414   Document 162   Filed in TXSD on 02/02/17   Page 10 of 31



6

At the hearing, an ADA will read the facts of the case and the charge. The Hearing

Officer will then, considering the facts alleged, determine whether there is probable cause for

arrest.

If probable cause exists, the Hearing Officer will next determine eligibility for a personal

bond and set bail. Eligibility for a personal bond is based on all the facts known to the Hearing

Officer about the accused, including the crime alleged, the information gathered by Pretrial

Services, and the accused’s demeanor. Plaintiffs intentionally misrepresent the number of

personal bonds granted. (Docket Entry No. 143, p. 11.) While it is true that in 2015 8% of the

total misdemeanor population received a personal bond, 15.2% of those who appeared before a

Hearing Officer were given a personal bond. Indeed, recent statistics show an even higher rate of

personal bonds. Plaintiffs’ cited statistic fails to account for the fact that not every person

appears before a Hearing Officer.

In setting bail, the Hearing Officers likewise consider all the available information and

weigh the required statutory factors to determine the amount of bail necessary to ensure the

accused’s return to court. The Hearing Officers also consult the bail schedule in setting bail, as it

sets forth a judicially-determined presumptive bail.

Plaintiffs argue that a constitutional violation exists merely based on what their

investigator observed at these hearings. But Plaintiffs have no actual evidence that the Hearing

Officers are not considering the statutory factors. They do weigh all the factors using the

information gathered by a Pretrial Services while interviewing the accused. There is no evidence

that the Hearing Officers are not regarding all the required statutory factors.

Plaintiffs emphasize that the Hearing Officers do not question the accused. There are at

least two reasons for this: (1) it is unnecessary—the same questions that Hearing Officers would

ask have already been asked by Pretrial Services; and (2) self-incrimination concerns. Based on
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the Hearing Officers’ experience, the accused often does more harm to their case than good when

they speak freely at the recorded hearing.

Finally, Plaintiffs’ assertion that the Hearing Officers “intentionally set bail in amounts

they know arrestees cannot afford” is completely false. (Docket Entry No. 143, p. 9.) Plaintiffs’

statement lacks any evidentiary support. It is astounding that Plaintiffs accuse dedicated public

servants of intentionally violating the law without any actual evidence. The Hearing Officers

consider all the information provided by Pretrial Services in setting bail. The guiding principle in

setting bail is to ensure future court appearances; ability to pay is just one prong in determining

the least restrictive method of doing so.

G. The accused then appears before a County Criminal Court at Law Judge the next
business day.

The County Criminal Courts at Law are on duty during normal business hours. Those still

in custody are brought before a County Criminal Court at Law Judge the next business day.

Argument and Analysis

The issue before the Court is whether Plaintiffs have met their heavy burden entitling

them to the extraordinary remedy of a preliminary injunction. See Weingberger v. Romero-

Barcelo, 456 U.S. 305, 311–12 (1982). “A preliminary injunction is an ‘extraordinary remedy’

and should only be granted if the plaintiffs have clearly carried the burden of persuasion . . . .”

Broyles v. Texas, 618 F. Supp. 2d 661, 681 (S.D. Tex. 2009) (citing Nichols v. Alcatel USA, Inc.,

532 F.3d 364, 372 (5th Cir. 2008)); see also Mazurek v. Armstrong, 520 U.S. 968, 972 (1997)

(noting that a preliminary injunction “should not be granted unless the movant, by a clear

showing, carried the burden of persuasion.”) (emphasis in original). To be entitled to a

preliminary injunction, Plaintiffs must satisfy four elements: “(1) a substantial likelihood of

success on the merits; (2) a substantial threat that plaintiffs will suffer irreparable injury if the
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injunction is denied; (3) that the threatened injury outweighs any damage that the injunction

might cause the defendant; and (4) that the injunction will not disserve the public interest.”

Broyles, 618 F. Supp. 2d at 681.

“[A]t the preliminary injunction stage, the procedures in the district court are less formal,

and the district court may rely on otherwise inadmissible evidence, including hearsay evidence.”

Sierra Club, Lone Star Chapter v. F.D.I.C., 992 F.2d 545, 551 (5th Cir. 1993). But “deciding

issues of fact pursuant to affidavit testimony, especially affidavits containing hearsay-within-

hearsay . . . is discouraged.” Investcom Consortium Holding S.A. v. Wilmont, No. H-08-2786,

2009 WL 958725, at *5 (S.D. Tex. April 3, 2009) (citing 13 James Wm. Moore, et al., MOORE’S

FEDERAL PRACTICE ¶ 65.23 (Mathew Bender 3d ed. 2016)).

I. Plaintiffs are not entitled to a preliminary injunction against the Hearing Officers or
Judge Jordan.

Plaintiffs’ Amended Motion for Preliminary Injunction seeks a preliminary injunction

against “Defendants.” (Docket Entry 143, p. 21.) Plaintiffs’ Amended Motion fails to define

“Defendants.” Plaintiffs’ Amended Complaint, however, requests a preliminary injunction

against the Hearing Officers and the judges. (Docket Entry No. 54, ¶ 13 n. 4) (“Because

declaratory relief is unavailable on an emergency basis . . . Plaintiffs are simultaneously seeking

a preliminary injunction against the Hearing Officers.”).

The Hearing Officers moved to dismiss this claim. (Docket No. 85, pp. 9–15.) This issue

was not specifically addressed in the Court’s order because the Court stated, “the plaintiffs sue

the Hearing Officers only for declaratory relief.” ODonnell v. Harris County, Tex., No. H-16-

1414, 2016 WL 7337549, at *38 (S.D. Tex. Dec. 16, 2016). Plaintiffs’ Amended Complaint,

however, moves for a preliminary injunction against the Hearing Officers. (Docket Entry No. 54,

¶ 13 n. 4) (“Because declaratory relief is unavailable on an emergency, preliminary
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basis . . . Plaintiffs are simultaneously seeking a preliminary injunction against the Hearing

Officers . . . .”).

The Court also noted, however, that “the Hearing Officers acting in their judicial

capacities in adjudicating misdemeanor cases are immune from injunctive relief under § 1983.

. . . ” ODonnell v. Harris Cnty., Tex., No. H-16-1414, 2016 WL 7337549, at *38 (S.D. Tex. Dec.

16, 2016). This statement should end Plaintiffs’ request for a preliminary injunction against the

Hearing Officers because the Hearing Officers only act in a judicial capacity. The Court’s

reasoning should also end Plaintiffs’ claim against Judge Jordan. In any event, out of an

abundance of caution, the Hearing Officers and Judge Jordan incorporate by reference the

portion of the Hearing Officers’ motion to dismiss and related briefing on why Plaintiffs’ claim

for injunctive relief against judicial officers fails. (See Docket Entry No. 85, pp. 9–15); (see also

Docket Entry No. 98).

In sum, § 1983 bars injunctive relief against judicial officers acting in a judicial capacity,

“except that in any action brought against a judicial officer for an act or omission taken in such

officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory decree was

violated or declaratory relief was unavailable.” 42 U.S.C. § 1983. Plaintiffs are not entitled to

injunctive relief, even a preliminary injunction, because Plaintiffs do not allege violation of a

declaratory decree. Nor is declaratory relief “unavailable.” MacPherson v. Town of

Southampton, 664 F. Supp. 2d 203, 211–12 (E.D.N.Y. 2009). Plaintiffs recognize as much by

seeking declaratory relief from the Hearing Officers. (Docket Entry No. 54, ¶ 13.)

Additionally, nowhere in the Plaintiffs’ Amended Motion for Preliminary Injunction does

it state with any specificity why Judge Jordan should be enjoined. Judge Jordan was elected and

took the bench of Court No. 16 on January 1, 2017. Plaintiffs have no evidence at all that Judge

Jordan has, since that time, “enforced a system of wealth-based detention.” He has not kept
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arrestees in jail “solely” because they cannot afford bail, and he has performed an inquiry into

the arrestees’ ability to pay bail. (Ex. B, Affidavit of Darrell William Jordan.) Judge Jordan has

diligently inquired of arrestees as to all of the factors required by the Texas Code of Criminal

Procedure, including ability to pay, and he has, in fact, released a high number of arrestees on

Personal Bond. Because Plaintiffs have not articulated the specific manner in which Judge

Jordan (or any of the Judges) should be enjoined, any injunctive relief entered against him would

be overbroad.

Perhaps even more importantly, Plaintiffs have repeatedly reiterated that they are

complaining about the policies and practices that were in place when they filed the lawsuit. It is

indisputable that Judge Jordan was not on the bench or a policymaker (be it State or County) at

that time.

Plaintiffs ask the Court to ignore the plain language of §1983 and allow preliminary

injunction in every case where declaratory relief is not “immediately” available. Because

declaratory relief is never “immediately” available, Plaintiffs’ interpretation of § 1983 makes no

sense. By Plaintiffs’ logic, a preliminary injunction would always be available against a judicial

officer. Plaintiffs’ interpretation of § 1983 should be rejected, and preliminary injunctive relief

should not issue against the Hearing Officers or Judge Jordan.3

II. Plaintiffs have failed to carry their heavy burden of a likelihood of success on the
merits.

No legal precedent requires the sweeping changes Plaintiffs seek. Plaintiffs are

attempting to push a policy agenda about what they “believe” to be the best practices without any

regard for legal precedent or reality. No case, statute, or constitutional provision (i) prohibits use

of a bail schedule to allow some a speedier release early in the post-arrest process; (ii) requires

3 As discussed below, no injunction against Harris County should apply to the Hearing Officers or Judge Jordan.
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setting bail in an amount a person can immediately afford; or (iii) mandates release of all people

who allege to be indigent. Plaintiffs lack a likelihood of success on the merits as a matter of law.

Plaintiffs’ evidence also fails to demonstrate, as a matter of fact, that the system operates in an

unconstitutional manner.

A. Plaintiffs’ claims are without a legal mooring.

Plaintiffs’ claims rest on a series of legal conclusions, each one of which is incorrect.

Once this web is untangled, it is evident that the pretrial process in Harris County is

constitutional. The Hearing Officers addressed these legal issues in their Partial Motion for

Summary Judgment. (Docket Entry No. 101.) Defendants incorporate the Hearing Officers’

motion and related briefing herein. (Id.)

1. Use of a bail schedule early in the post-arrest process does not violate the
Equal Protection Clause.

Plaintiffs’ first legal assumption is that using a bail schedule prior to a bail hearing

violates the Equal Protection Clause because it allows some people to post money to gain release

while others purportedly cannot afford bail. (Ex. C, Hearing Transcript, 8/18/16, 26:17–20)

(“Mr. Karakatsanis: I think there are two problems with the rules. The first is that the rules

themselves mandate and contemplate a period of 24 hours of wealth-based detention.”).

Defendants do not dispute that an assistant district attorney “affixes” an amount of bail by

following the bail schedule.4 (See Docket Entry No. 80-2, Rules of Court, Rule 9.1.) Plaintiffs

contend that this allows those who can afford this amount a slightly speedier release than those

who cannot and must appear before a Hearing Officer for determination of probable cause and

bail.

4 There are a few exceptions to this, such as cases where the District Attorney’s Office is seeking a temporary
restraining order. In these cases, bail is not actually fixed, and it is recorded as 88888.
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The Equal Protection Clause does not require precisely equal treatment, however,

particularly when the different categories are based on wealth. See Harris v. Hahn, No. 15-

20105, 2016 WL 3457616, at *4 (5th Cir. June 23, 2016) (“In cases that do not implicate suspect

classes or fundamental rights, ‘[t]he appropriate standard of review is whether the difference in

treatment between [classes] rationally furthers a legitimate state interest.”).5 A court addressing a

nearly identical claim by Plaintiffs’ counsel recently rejected such a claim on Equal Protection

grounds. See Welchen v. Cnty. of Sacramento, No. 2:16-cv-185, 2016 WL 5930563, at *11 (E.D.

Cal. Oct. 11, 2016).

Plaintiffs fail to state how the use of the bail schedule violates the Equal Protection

Clause, and Plaintiffs’ requested relief, which merely asks for an inquiry into and findings

regarding ability to pay, likewise does not address this issue. See, e.g., Terrell v. City of El Paso,

481 F. Supp. 2d 757, 765 (W.D. Tex. 2007) (discussing the court’s “exhaustive research

regarding the constitutionality of bond schedules in § 1983 cases” and that “only one case where

a federal court found the use of a bond schedule to be unconstitutional,” and that case predated

Gerstein and has not been followed, while numerous other cases have affirmed the

constitutionality of bond schedules). Moreover, Plaintiffs’ citation to substantive due process

cases, such as Salerno v. United States, 481 U.S. 739, 748–49 (1987) and cases from the fine

context (e.g., Tate, Bearden, and Williams), which have no applicability to this case, do not

address how the Equal Protection Clause is violated here. (Docket Entry No. 30, p. 9.)

Plaintiffs fail to cite a single case supporting their faulty assumption that the short time

period between arrest and the hearing before a Hearing Officer violates the Equal Protection

Clause. Moreover, use of the bail schedule serves a legitimate purpose. By allowing a significant

5 See also Driggers v. Cruz, 740 F.3d 333, 337 (5th Cir. 2014); Maher v. Roe, 432 U.S. 464, 471 (1977) (rejecting
idea that “financial need alone identifies a suspect class for purposes of equal protection.”); Carson v. Johnson, 112
F.3d 818, 821–22 (5th Cir. 1997) (“neither prisoners nor indigents constitute a suspect class”).
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portion of arrestees to post bail and by-pass having to appear before a Hearing Officer while

ensuring appearance at trial. (Ex. A, 2015 Pretrial Services Annual Report.) By releasing those

who can pay the presumptive security to ensure their return to court, Pretrial Services and the

Hearing Officers are able to focus more attention on arrestees whose ability to pay remains in

question.6

2. Determining probable cause within twenty-four hours is presumptively
reasonable.

The substantive due process inquiry focuses on when in the post-arrest process an

arrestee is entitled to have probable cause determined and bail set. Again, this issue was raised in

the Hearing Officers’ Partial Motion for Summary Judgment. (Docket Entry No. 101.) Current

Supreme Court precedent holds that “a reasonable postponement of a probable cause

determination while the police cope with the everyday problems of processing suspects through

an overly burdened criminal justice system” is acceptable. Cnty. of Riverside v. McLaughlin, 500

U.S. 44, 55 (1991) (citing Gerstein v. Pugh, 420 U.S. 103 (1975)). The Court held, “a

jurisdiction that provides judicial determination of probable cause within 48 hours of arrest will,

as a general matter, comply with the promptness requirement of Gerstein. For this reason, such

jurisdictions will be immune from systemic challenges.” Cnty. of Riverside, 500 U.S. at 56.

(emphasis added). Subsequent courts have imposed a shorter period in certain instances. See

Sanders v. City of Houston, 543 F. Supp. 694 (S.D. Tex. 1982) (requiring the City of Houston to

bring arrestees before a magistrate within twenty-four hours). Defendants are aware of no case

shortening the presumptive period in which, as a matter of policy, a county or city must

determine probable cause, to less than twenty-four hours.

6 It is ironic that Plaintiffs complain about delays in the system, yet ignore the benefits of the bail schedule. If Harris
County was required to detain all people, as Plaintiffs suggest (Docket Entry No. 30, p. 18), this would only
overburden the system and lead to longer delays.
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It would be unduly burdensome for the accused to have a bail hearing before a probable

cause determination. See In re Walter, 543 P.2d 607 (Cal. 1975) (“As the posting of bail may

impose an unwarranted burden on an accused if probable cause to detain is lacking, the accused

is entitled to have [a probable cause] determination made prior to electing to post or not to post

bail.”).7 The Rules of Court allow the accused to post bail and choose to postpone determination

of probable cause. The law does not require that a judicial officer determine bail before

determining probable cause.

Plaintiffs admit that the pretrial system in Harris County generally complies with this

law. (Docket Entry No. 54, ¶ 56.) Plaintiffs, however, without actually raising a Fourth

Amendment excessive detention claim, appear to argue that because the process take slightly

longer for some, he whole process is unconstitutional. But Plaintiffs’ do not bring an excessive

detention cause of action. And even if Plaintiffs properly alleged such a claim, Plaintiffs allege

only a few isolated incidents that would support it. As a matter of law, these few incidents to do

not show a pattern or practice of delaying the probable cause hearing to state a § 1983 claim. See

Campbell v. City of San Antonio, 43 F.3d 973, 977 (5th Cir. 1995) (“‘Isolated violations are not

the persistent, often repeated constant violations that constitute custom and policy’” as required

for municipal section 1983 liability.”) (quoting Bennet v. City of Slidell, 728 F.2d 762, 768 n. 3

(5th Cir. 1984)). For example, in Peterson v. City of Fort Worth, Tex., 588 F.3d 838, 851 (5th

Cir. 2009), the court found that twenty-seven incidents of excessive force did not give rise to a

pattern or practice, particularly when considering the size of Fort Worth. Id. (“The 27

incidents . . . do not suggest a patter ‘so common and well-settled as to constitute a custom that

7 See also Sanders, 543 F. Supp. at 705 (“[B]ail may be properly denied with the brief period allowed to effect the
necessary administrative steps incident to arrest.”); Westerman v. Cary, 892 P.2d 1067, 1075 (Wash. 1994) (noting
that a bail hearing must not occur later than determination of probable cause); State v. Wax, 116 A.2d 468, 472 (R.I.
1955) (rejecting a claim that because bail was set at arraignment that there was an impermissible delay in setting
bail, and specifically noting that no “guaranty of the right of an immediate arraignment in order to be forthwith
admitted to bail after arrest” exists).
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fairly represents municipal policy.’”) (quoting Piotrowski v. City of Houston, 237 F.3d 567, 579

(5th Cir. 2001)). The few isolated incidents Plaintiffs allege are insufficient to state a claim,

particularly considering the size of Harris County.8

As discussed in the Hearing Officers’ Partial Motion for Summary Judgment, Gerstein

and County of Riverside are the guiding precedent during the period immediately after arrest, and

Salerno is implicated only after some period of prolonged detention. Plaintiffs distort Salerno by

arguing that it applies during the first twenty-four hours after arrest. However, to the extent the

Court finds a fact issue regarding what is a reasonable amount of time before determining

probable cause in a jurisdiction the size of Harris County, below Defendants discuss why the

evidence conclusively shows that the procedures in place are reasonable.

3. Neither the United States Constitution nor Texas law mandate “affordable
bail.”

Plaintiffs’ third incorrect, completely unsupported assumption is that bail must be set in

an amount a person can “presently afford.” This argument is also addressed in the Hearing

Officers’ Motion for Partial Summary Judgment. (Docket Entry No. 101.) In sum, Texas courts

have specifically recognized that a bail setting is not per se excessive because a person cannot

afford it.

Plaintiffs incorrectly reason that every person in jail awaiting trial is there “solely”

because they could not afford bail, and that this must show that ability to pay was not considered.

At the outset, Plaintiffs’ argument ignores reality that a variety of reasons exist for why a person

is in jail. Some arrestees choose to stay in jail. For example, they might prefer to appear before

the County Criminal Court at Law Judge the next business day. Putting aside the people who

choose to stay in jail, Plaintiffs’ argument succeeds only if the constitution requires that bail be

8 Plaintiffs’ lack of identifying instances of delay is especially troubling given that Plaintiffs’ counsel filed a lawsuit
against the City of Houston for these delays. It would be expected that after studying and investigating this issue in
preparation for filing a lawsuit that Plaintiffs’ counsel would be able to allege more than just a few instances.
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set in an amount that a person could presently afford (it does not). Otherwise, the mere fact that

people are in jail does not give rise to a constitutional violation.

B. Plaintiffs fail to carry their heavy evidentiary burden.

Once Plaintiffs’ incorrect legal theories are removed from the case, two fact questions

remain: (i) whether there is a pattern and practice of delaying probable cause hearings and (ii)

whether the Hearing Officers are regarding ability to pay in setting bail.

1. Probable cause hearings are not unconstitutionally delayed

As discussed above, Plaintiffs’ argument that probable cause hearings are delayed is

defective as a matter of law. Nevertheless, the Court recently indicated that the reasonable period

to determine probable cause might be a fact issue. See ODonnell, 2016 WL 7337549 at *16.

Therefore, Defendants will explain why the post-arrest procedures employed in Harris County

are reasonable and why no Defendant is responsible for the alleged delays.

a. Conducting bail hearings within twenty-four hours is reasonable
given the size of Harris County.

In Harris County, having probable cause determined within twenty-four hours is no small

feat. Harris County processes an average of 300 to 350 arrestees every day. The entire process

requires the coordination of over seventy law enforcement agencies in Harris County (which is

over 1,700 square miles). The twenty-four hour clock starts with arrest. Completing the

“administrative incidents” to arrest takes time.9 The Court indicated that perhaps technology

should speed this process up such that County of Riverside’s forty-eight hours presumption is no

longer applicable. (Ex. D, Hearing Transcript 11/30/2016, 11:18–21.) But much of this process

9 The Background section contains a detailed description of the process.
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cannot be expedited with technology. No amount of technology will speed up the process of

interviewing the accused, writing a report, or reviewing and accepting the charges.10

b. No Defendant in this case is responsible for the alleged delays.

The accused must be transported to the Harris County Jail, which can be many miles

away. In 2015, Harris County made only 27.9% of misdemeanor arrests. (Ex. A, 2015 Annual

Pretrial Services Report.) That means that 72.1% of arrestees were arrested by other law

enforcement agencies. It is up to that agency to transport the accused to the Harris County Jail

timely. If the arresting agency delays bringing the accused to the Harris County Jail, the entire

process is delayed. Harris County cannot be responsible for the delays of other jurisdictions who

are not parties to this lawsuit. In fact, Plaintiffs’ counsel blames other jurisdictions for these

delays in a suit challenging the City of Houston’s practice of holding arrestees too long before

being transferred to the Harris County Jail. See Hernandez v. City of Houston, Tex., No. 4:16-cv-

3577 (filed Dec. 5, 2016) (“Probable cause determinations provided only after an arrestee has

been transferred to the Harris County Jail.”). All of the people identified in Exhibits 4 and 5 were

arrested by the Houston Police Department. To the extent these delays exist, no Defendant in

this lawsuit is responsible.

10 Plaintiffs overlook the fact that if a person cannot physically be brought before a Hearing Officer for a live
determination of probable cause, the Hearing Officers will determine probable cause based upon the DIMS report.
For example, Plaintiffs claim that named Plaintiff Robert Ryan Ford “was held longer than 24 hours prior to
appearing before a Hearing Officer.” (Docket Entry No. 143, p. 6.) This statement is technically correct—it was
more than 24 hours before he physically appeared before a Hearing Officer. But the records indicate that probable
cause was determined timely. This is indicated on the docket as a marking “PC FOUND CFI.” (Docket No. 143-2.)
For Mr. Ford, probable cause was found on May 19, 2016, which is timely. It is true that he did not appear before a
Hearing Officer until May 20, but probable cause had been determined earlier. All the people listed in Exhibits 4 and
5 of Plaintiffs’ motion also had timely probable cause determinations. Julio Ruiz was arrested on 8/28/2016;
probable cause was found on 8/29/2106. Stewart Blanchard was arrested on 8/25/2016; probable cause was found
on 8/26/2016. Michael Ray Mata was arrested on 8/28/2016; probable cause was found on 8/29/2016. Finally, Oscar
Blanchard was arrested on 8/28/2016; probable cause was found on 8/29/2016. For each of these people, probable
cause was timely determined. And to the extent that an issue exists about when a judicial officer set bail, this delay
was caused by the arresting agency’s delay in delivering the accused to the Harris County Jail. No Defendant in this
case is responsible or can remedy this delay.
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c. Arrestees appear before a County Criminal Court at Law Judge the
next business day.

The next issue is whether the period between the probable cause hearing and appearing

before a County Criminal Court at Law Judge is too long. Arrestees appear before the assigned

judge on the next business day. If a person is arrested late on a Thursday or on a Friday, the next

business day is Monday (and in the rare event that Monday is a holiday, Tuesday is the next

business day). This scenario is precisely what happened to Ms. McGruder. She was arrested on

Thursday, May 19, 2016 at 5:20 p.m. Ms. McGruder’s probable cause determination was timely

made on Friday, May 20, at 1 p.m. (Ex. E, Loetha McGruder, Probable Cause for Further

Detention & Statutory Warning by Magistrate.) The next time she could see a County Criminal

Court at Law Judge was the following Monday.

Mr. Ford’s scenario is similar. Mr. Ford was arrested on Wednesday, May 18, 2016 at

8:17 p.m. He was not booked in to the jail until May 20, 2016; the next business day was

Monday. Mr. Ford was arrested by the Houston Police Department. Harris County is not

responsible for the delay in transporting Mr. Ford to the Harris County Jail.

Plaintiffs’ complaint makes other unsubstantiated assertions about alleged delays.

Indeed, in describing their own evidence, Plaintiffs allege that they “expect the evidence to show

that thousands of people in 2015 and 2016 were detained longer than three days prior to seeing a

County Court at Law Judge.” (Docket Entry No. 143, p. 13) (emphasis added). This case is

beyond the motion to dismiss phase. Barebones allegations, such as what Plaintiffs “expect” the

evidence to show, are insufficient to support injunctive relief. Likewise, Plaintiffs allege that

someone had to wait six days before appearing before a Hearing Officer. Plaintiffs fail to identify

this person.
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Short of mandating the County Criminal Court at Law Judges to work on weekends and

holidays, no remedy exists. In considering whether the delay between probable cause hearing

and appearing before the assigned County Criminal Court at Law Judge is constitutionally

acceptable, it is important to note that at this point in the process, probable cause that a crime has

been committed has already been found. Because probable cause has been determined (and bail

set), a short delay prior to appearing before an assigned judge does not raise any constitutional

issues.

2. Nine months into this case the Plaintiffs have yet to offer any actual
evidence that ability to pay is not considered.

Plaintiffs have not offered a single piece of evidence showing the Hearing Officers do not

consider ability to pay. Plaintiffs’ only “evidence” that ability to pay is not considered is the

conclusory statements in the Declaration of Salil Dudani, the Amended Complaint, and videos of

probable cause hearings. (Docket Entry No. 1, Ex. 7.) This is woefully insufficient.

The Amended Complaint is not verified. Therefore, the alleged “facts” in the complaint,

other than those specifically contained in various declaration, are not evidence. See 13 James

Wm. Moore, et al., MOORE’S FEDERAL PRACTICE ¶ 65.23[1] (“Allegations contained in an

unverified complaint may not be considered in support of a motion for a preliminary

injunction.”) (collecting cases); see also BLACK’S LAW DICTIONARY 1593 (8th ed 2004)

(defining “verification” as a “formal declaration . . . whereby one swears to the truth of the

statements in the document.”). Moreover, the majority of Plaintiffs’ “evidence” consists of

orders, pleadings, and briefs from other cases. (Docket Entry No. 1, Exs. 1–6.) These documents

are also not evidence and do not even qualify as persuasive authority as they are from factually

distinguishable cases. Nor do these documents address the fact issue of whether the Hearing

Officers are considering ability to pay.
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Mr. Dudani’s Declaration is also insufficient evidence to entitle Plaintiffs to a

preliminary injunction. Mr. Dudani’s declaration is largely irrelevant, wholly conclusory, and is

insufficient to carry Plaintiffs’ heavy burden. Much of Mr. Dudani’s affidavit consists of

background facts. (See id. at ¶¶ 1–14, 16–24.) Several “facts” are mere conclusions and the Court

should give them no weight. For example, Mr. Dudani makes the unsupported assertion that,

“[a]s a matter of policy, the judicial officer imposes money bail listed on the schedule,” (id. at

¶ 15) and “[i]n Harris County, money bail is imposed based solely on the alleged offense and the

person’s criminal history and without reference to a person’s ability to pay.” (Id. at ¶ 32.)

Mr. Dudani’s affidavit is his mere ipse dixit that the system in Harris County does not

function as the Rules of Court and Texas law require. To be entitled to the extraordinary remedy

of a preliminary injunction that will disrupt the entire Harris County criminal justice system,

Plaintiffs must be required to come forward with actual evidence, not just suspicion and surmise.

Finally, the Plaintiffs intend to rely heavily on the videos of the probable cause hearings.

These videos are evidence of nothing. The videos offer no glimpse into what is in the Hearing

Officers’ mind. Indeed, the videos often show the Hearing Officers looking over papers. These

papers are the documents prepared by Pretrial Services. It is evident that the Hearing Officers

are making some form of consideration. However, simply because the videos do not evince a

lengthy oral examination of the accused does not mean that the Hearing Officers are not

regarding ability to pay based on the information gathered by Pretrial Services.

3. The Hearing Officers consider ability to pay, along with the other
required statutory factors.

The evidence will show that the Hearing Officers regard all of the information provided,

including the information gathered by Pretrial Services, and balance all statutory factors in
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setting bail. The Hearing Officers will be presenting live testimony at the hearing to corroborate

this fact.

Also, the Hearing Officers consider a non-financial condition of release in every case: a

personal bond. In 2015, Personal bonds are given in over fifteen percent of the cases in which a

person appears before a Hearing Officer.

III. Plaintiffs fail to satisfy the remaining factors for injunctive relief.

The remaining three elements of injunctive relief are (1) irreparable injury; (2) whether

the injury outweighs any damage the injunction may cause Defendants; and (3) whether the

injunction will serve the public good. Defendants fully briefed why Plaintiffs fail to satisfy the

remaining elements of injunctive relief in their original response to Plaintiffs’ request for

preliminary injunction. (Docket Entry No. 26.) Defendants incorporate that briefing as if fully set

forth herein. Plaintiffs’ Amended Motion for Preliminary Injunction adds no new substantive

arguments, but tries to highlight recent “developments.” Therefore, Defendants will briefly

address the remaining factors

A. Houston Chronicle articles are not evidence of irreparable injury.

As evidence of “irreparable injury,” Plaintiffs cite a series of Houston Chronicle articles

and public commentary from elected officials regarding the bail process. These comments are

not evidence of any harm to the Plaintiffs. Plaintiffs appear to use the same tactic in addressing

the alleged “balance of equities.” The cited statements are no evidence in establishing how the

alleged injury to the Plaintiffs by denying the injunction is greater than the injury if the

injunction were granted.

Moreover, as a matter of law there can be no irreparable injury if adequate remedies at

law exist. Plaintiffs have two remedies: (1) move for bail reduction and (2) habeas corpus. Any

criminal defendant who believes that their bail is too high in light of their circumstances or
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nature of the crime can raise this issue with the County Criminal Court at Law Judges. (In fact,

the County Criminal Court at Law Judges recently sent a letter to the criminal defense bar

encouraging them to make such requests.) In addition, there is no evidence that these judges are

refusing to reconsider bail. And for the reasons discussed above, the time between a probable

cause and bail determination and first appearance before a County Criminal Court at Law Judges

is constitutional.

B. Plaintiffs ignore the costs of the relief they seek.

Plaintiffs seek to require release of all misdemeanor arrestees on some non-financial

condition of release. This relief is evident from Plaintiffs’ use of the phrase “present ability to

pay.” (Docket Entry No. 54, p. 41.) Pretrial Services must supervise arrestees released on

personal bond (or some other non-financial condition of release) to ensure future court

appearances. This supervision comes at a high cost. Moreover, to the extent that certain non-

financial conditions could be imposed, undoubtedly Plaintiffs will argue that in the case of a

person who claims an inability to pay, that Harris County must pay for the condition or not use it.

The cost of Plaintiffs’ requested relief could run to the tens of millions of dollars.

C. The public’s interest would not be served by a preliminary injunction.

The public has an interest in having the criminally accused appear at future court

appearances. Bail is a time-honored, reasonable means of accomplishing this goal. The current

bail system also shifts some of the costs of supervising those released on bail from Harris County

to the private bail companies. A preliminary injunction entered after a short hearing that

prohibits the use of money bail on those who allege they cannot afford it would wreak havoc on

the system (nor is such an injunction tied to any actual legal precedent).
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IV. The Court cannot grant much of the injunctive relief Plaintiffs seek.

As discussed above, Plaintiffs are not entitled to a preliminary injunction against the

Hearing Officers (and for the same reasons would not be entitled a preliminary injunction against

the County Criminal Court at Law Judges for the acts done in their judicial capacity, e.g., setting

and reviewing bail in individual cases). And Plaintiffs should be prohibited from seeking an end-

run around § 1983’s bar on injunctive relief by seeking a broad injunction applying to

“Defendants—including all officers, employees, and agents of Harris County.” (Docket Entry

No. 3, p. 29.)

The requested injunction against the Sheriff also should not be granted. The new Sheriff,

Ed Gonzalez, is working with the rest of the interested County officials to reform the bail system,

and he is committed to making that process succeed. The Sheriff prefers to let the parties work

out this reform and believes there is momentum to get the reform enacted. Such reform would

largely moot the requested relief.

Plaintiffs seek to enjoin the Sheriff in two ways. First, Plaintiffs seek to enjoin the Sheriff

in his law enforcement capacity. Plaintiffs specifically seek an order “requiring any individual

arrested by the Sheriff’s Department to satisfy a secured financial condition of release unless the

Sheriff’s Department is informed and believes in good faith that there has first been an inquiry

into the person’s present ability to pay the money bail amount and findings that the arrestee has

the present ability to the sum.” (Docket Entry No. 54, p. 41.) Plaintiffs’ relief makes no sense.

Plaintiffs appear to request a robust inquiry and findings apparently before the probable cause

determination. Such an inquiry is not required. Moreover, to the extent that Plaintiffs complain

about the delays in the pretrial process, adding an additional procedural requirement for law
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enforcement will only slow the process. Plaintiffs fail to offer any reason why having a bail

determination at the same time that probable cause is heard violates the constitution.11

Plaintiffs also seek to enjoin the Sheriff as jailer. Plaintiffs seek an injunction prohibiting

the Sheriff from accepting an arrestee into custody unless the Sheriff “believes in good faith”

there has first been an inquiry into and findings regarding an accused’s present ability to pay.

(Docket Entry No. 54, p. 41.) This is not an enforceable injunction. The “good faith” standard

too indefinite to be enforced. See, e.g., Honrbeck Offshore Servs., LLC v. Salazar, 713 F.3d 787,

792 (5th Cir. 2013) (explaining that an order issued under Rule 65 must “describe in reasonable

detail . . . the act or acts restrained or required.”). Moreover, this relief specifically requires the

Sheriff to review the Hearing Officers’ orders. The Court should not part with decades of

jurisprudence finding that law enforcement should not sit as an appellate court, and should not

require the Sheriff to review the Hearing Officers’ orders.

Conclusion

Plaintiffs are seeking to make new law. Based on current Supreme Court and Fifth

Circuit precedent, the pretrial system in Harris County is constitutional. The only issues with any

legal basis identified by Plaintiffs are whether the probable cause hearings are timely and

whether the Hearing Officers regard ability to pay, as is required by Texas law. Plaintiffs lack

evidence of any violations, and, in fact, the evidence conclusively demonstrates that probable

cause hearings are timely and the Hearing Officers regard ability to pay.

Plaintiffs are not entitled to the extraordinary remedy of a preliminary injunction.

11 The only plausible explanation is that during this brief period, there is an Equal Protection violation. But for all
the reasons discussed above and in other briefing, the Equal Protection Clause is not violated by using the bail
schedule prior to a prompt determination of probable cause. See, e.g., Terrell v. City of El Paso, 481 F. Supp. 2d
757, 766–67 (W.D. Tex. 2007) (discussing the use of a bond schedule early in the pretrial process and rejecting the
case that found the use of such a schedule was impermissible and following the other, more developed and recent
cases, finding that use of such a schedule was permissible).

Case 4:16-cv-01414   Document 162   Filed in TXSD on 02/02/17   Page 29 of 31



25

Respectfully Submitted,

GARDERE WYNNE SEWELL LLP

/s/ Katharine D. David
Mike Stafford
Federal I.D. No. 20898
Texas Bar No. 18996970
mstafford@gardere.com
Katharine D. David
Federal I.D. No. 577391
Texas Bar No. 24045749
kdavid@gardere.com
Philip J. Morgan
Federal I.D. No. 1708541
Texas Bar No. 24069008
pmorgan@gardere.com
Ben Stephens
Federal I.D. No. 2898153
Texas Bar No. 24098472
bstephens@gardere.com
2000 Wells Fargo Plaza
1000 Louisiana Street
Houston, TX 77002-5011
Ph: 713-276-5500 – Fax: 713-276-5555

OFFICE OF THE HARRIS COUNTY ATTORNEY

/s/ John Odam
John Odam
Assistant County Attorney
Texas Bar No. 15192000
Federal I.D. No. 6944
john.odam@cao.hctx.net
1019 Congress, 15th Floor
Houston, Texas 77002
Ph: 713-274-5101 – Fax: 713-755-8924

Counsel for Harris County, Texas, Eric Stewart
Hagstette, Joseph Licata III, Ronald Nicholas,
Blanca Estela Villagomez, and Jill Wallace

Case 4:16-cv-01414   Document 162   Filed in TXSD on 02/02/17   Page 30 of 31



26

/s/ Victoria Jimenez
Victoria Jimenez
Assistant County Attorney
Federal I.D. No. 2522937
Texas State Bar No. 24060021
1019 Congress, 15th Floor
Houston, Texas 77002
Ph: (713) 274-5140 – Fax: (713) 755-8924
Victoria.jimenez@cao.hctx.net

Counsel for Sheriff Ed Gonzalez

/s/ Laura Hedge
Laura Hedge
Assistant County Attorney
Federal I.D. No. 23243
Texas State Bar No. 00790288
1019 Congress, 15th Floor
Houston, Texas 77002
Ph: (713) 274-5140 – Fax: (713) 755-8924
Laura.Hedge@cao.hctx.net

Counsel for Judge Jordan

Certificate of Service

I certify that on the 2nd of February, 2017, I electronically filed the foregoing document

with the clerk of court for the U.S. District Court, Southern District of Texas, using the electronic

case filing system of the court.

/s/ Katharine D. David
Katharine D. David

Case 4:16-cv-01414   Document 162   Filed in TXSD on 02/02/17   Page 31 of 31
Gardere01 - 9957185v.2


