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CAUSE NO.

THEATER SQUARE, L.P,, IN THE DISTRICT COURT

Plaintiff,

V.

HARRISC%NTY TEXAS
BLOCK 58 INVESTORS, LLC, and
HEARST NEWSPAPERS, LLC, \@j

N?UDICIAL DISTRICT

w W W W N W W W W

Defendants.

R
PLAINTIFFSORIGINAL PETITION AND REQUEST TEMPORARY
RESTRAINING ORDER, TEMPORARY | CTION,
AND PERMANENT INJUNCTI

@
l. @
INTRODUCTIO
Qb%

Plaintiff Theater Square, L.P. (“TSLP”) ow@Block 43 in Downtown Houston. TSLP
owns easements through the basement of the @ent Houston Chronicle Building for purposes
of constructing a tunnel connecting Block @%ﬁ the Downtown Houston Tunnel System. Those
easements are recorded and run wit @@?and. TSLP has a tunnel agreement setting forth its
easements and its rights to constrt@he tunnel. That agreement is recorded and provides that its
covenants run with the land. Q% former owner of the Chronicle Building approved TSLP's
plans and spemﬂcaﬂon&@ construction of the tunnel. Under the tunnel agreement, that

o \OO
approval binds subse@nt owners.

Defendant Block 58 Investors, LLC (“Hines”) recently purchased the Houston Chronicle
Building. @spite of TSLP's easement rights, contract rights, and approved plans and
specifications, Hines intends to demolish the Chronicle Building, including the basement
structures of that building through which TSLP' s easements run, and on which TSLP's approved

construction plans are based. TSLP has attempted to resolve this dispute without judicia
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intervention, but Hines insists on its demolition plans. A construction barrier has been erected.
Hines says its demolition activities are “forthcoming.” TSLP seeks relief from this Court to
protect and defend its valuable property rights.

.
DISCOVERY

N

This action should be conducted pursuant to aLevel 3 discovery plam@
)

. N
PARTIES )

N

Theater Square, L.P. is a Texas limited partnership, Wit@i ncipal place of businessin
Houston, Texas. . N

&

Hearst Newspapers, LLC is a Delaware limited i&y company, with its principal place
of business in Houston, Texas. It may be wv@@rough its registered agent for service of
process, CT Corporation System, 1999 Bryan @ Suite 900, Dallas, Texas 75201-3136.

Block 58 Investors, LLC isa Dela\/\élimited liability company, with its principal place
of business in Houston, Texas. It @@ge served through its registered agent for service of

process, Jeanine E. Hutchens, 280@)5 Oak Blvd., Suite 4800, Houston, Texas 77056.

@ V.

@ JURISDICTION
)

This Court has@isdiction of this action because it seeks injunctive relief, which is
vested in the dist@> courts, and because it involves claims for damages in excess of the

jurisdicti ona@mums of this Court.
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V.
VENUE

Venue is mandatory in Harris County, Texas, because the action seeks a determination of
rights with respect to real property located in Harris County, Texas, and because it seeks
injunctive relief with respect to an entity located in Harris County, Texas. AI@atively, venue
is proper in Harris County, Texas because al or a substantial portion of the@nts giving rise to

the action occurred in Harris County, Texas. X
o\@
V1. Ky&

FACTUAL BACK GROUND©O§%

The Downtown Houston Tunnel System is more thagn@> miles long and connects ninety-
five city blocks. It is a primary means for dailly pedestrran traffic for 150,000 workers and
visitors. Connection to the tunnel system is a v *e asset for any downtown commercial
development. In fact, Houston downtown offi@ldl ngs typically cannot be considered “ Class
A” unlessthey are connected to the tunnel @m

Block 58, the former home of iouston Chronicle, sits at the northern end of the North
Travis Tunnel section of the Do@own Tunnel System. The North Travis Tunnel connects
Block 58 to 717 Texas (forme@%al pine Center) to the west under Milam Street, and it connects
Block 58 to Chase Towi@d thereby to the rest of the tunnel system) to the south under Texas
Avenue. Until recegt?@@ lock 58 was owned by the Houston Chronicle Publishing Company, a
division of Hearst Newspapers, LLC (“Hearst”).

TSLQvns Block 43, immediately to the north of Block 58, separated by Prairie Street.
TSLP isin the permitting stages of the commercial development of Block 43. The initial phase

of development for Block 43 will include a retail and parking structure to be built on the
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southern half of the block. The foundation permit for the retail and parking structure has been
approved by the City of Houston.

Access to the Downtown Tunnel System has always been an essential component of
TSLP s development plans for Block 43. On November 15, 2007, TSLP and Hearst entered into
the Prairie Tunnel Pedestrian Tunnel Maintenance and Easement Agreementi&zprai rie Tunnel
Agreement”). See Exhibit A, Attachment 1. One of the primary purpo@the Prairie Tunnel
Agreement is to provide for the construction, renovation, use, @tenance, repair, and
enjoyment of a subsurface pedestrian passageway connecting Block-43 to Block 58 and thereby
to the rest of the Downtown Tunnel System. . @}

N

As part of the Prairie Tunnel Agreement, Hearst/granted TSLP perpetual easements for
the purpose of access and passage through the exi sg@pas&geway connecting Block 58 with the
Chase Tower under Texas Avenue (“Chase @I”) and the existing passageway connecting
Block 58 with 717 Texas under Milam Stre& Milam Tunnel”).

As a further part of the Pr 'J@unnel Agreement, Hearst granted TSLP a perpetual
easement for the purpose of acces@d passage through the existing passageway in the basement
of the Chronicle Building coe&@%ng the Chase Tunnel on one end and the Milam Tunnel on the
other end. In the Pr%@l’unnel Agreement, this easement area is caled the “Chronicle
Connector.” . é}@@

As a further part of the Prairie Tunnel Agreement, Hearst granted TSLP perpetual
easements f&@ne purposes of accessing and constructing, renovating, maintaining, operating,
and/or repairing the Prairie Tunnel, to be built in the basement of the Chronicle Building
connecting the Chronicle Connector on one end and Block 43 on the other end. In the Prairie

Tunnel Agreement, this easement areais called the “ Chronicle Portion of the Prairie Tunnel.”
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These easements are perpetual. They run with the land. As stated in the Prairie Tunnel
Agreement, Hearst’s grants of these easements are binding upon the successors and assigns of
Hearst’s interests in Block 58. A memorandum describing these easements was filed and
recorded in the real property records of Harris County, Texas.

Exhibit G to the Prairie Tunnel Agreement is the conceptual plan for t%@rai rie Tunnel,
prepared by Walter P. Moore and Associates, depicting the route and dir@\ons of the Prairie
Tunnel and certain floor and ramp detailsaswell. As stated in the Pri&f} Tunnel Agreement, by
entering into the Prairie Tunnel Agreement, Hearst specifically @ to the general concepts set
forth in the conceptual plan, and waived the right to object @bhose general concepts, for itself
and its successors. ((§

The Prairie Tunnel Agreement includes prg\@c@ures for submission and approval of plans
and specifications for the construction of the I@e Tunnel. TSLP met with Hearst to discuss
its work on those plans and specificationé December 2012. The initial tunnel design was
presented to Hearst in January 2 @@TSLP formally submitted its proposed plans and
specifications to Hearst on March@2014. Hearst responded with minor objections on June 25,
2014. Over the next six m@% TSLP and Hearst worked through the objections. TSLP
submitted revised planxagd%pecmcatlons to Hearst on December 9, 2014. Hearst approved
those revised pl ansa@%ecmcatlons on February 5, 2015.

As stated {nthe Prairie Tunnel Agreement, by approving TSLP's plans and specifications
for the const@tion of the Prairie Tunnel, Hearst specifically agreed to the general concepts set
forth in those plans and specifications, and waived the right to object to those general concepts,

for itself and its successors. Hearst’s approval of these plans and specifications authorized TSLP

to undertake construction of the Prairie Tunnel on a date of TSLP' s choosing.
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Following Hearst's approval of the plans and specifications, TSLP began work on
applications for construction permits and vault rights from the City of Houston. As afurther part
of the Prairie Tunnel Agreement, TSLP is required to obtain the necessary permits and vault
rights for construction of the Prairie Tunnel and to pay for those permits and vault rights. Hearst
isrequired to assist TSLP in obtaining and maintaining those permits and vau@@hts, and must

@
execute the City of Houston’s standard applications and instruments for @ permits and vault

BN
Q)
N
Long before Hearst’'s approval of TSLP's plans and @iﬁ@@ications, Hearst had been

rights.

soliciting and considering offers to purchase Block 58. L@y 2014, the Houston Chronicle
announced plans to relocate its newspaper operations t@gacility on the Southwest Freeway,
stating that Hearst would be “exploring alternati\é@for the newspaper’s downtown property.
Hearst interviewed real estate brokers for a p@al sale of Block 58 in October 2014. Hearst
selected Holliday, Fenoglio Fowler, L.P. to@ket the property in November 2014.

The Chronicle Building prop%mally hit the market on April 6, 2015. Media reports
guoted Hearst representatives as @ng the Chronicle Building would likely be torn down and
replaced with a modern skysg@t@%. On May 29, 2015, in response to those and similar reports,
TSLP wrote Hearst se&@assuranc&s that any purchaser of Block 58 would be notified of
TSLP stunnel righ’g,s\;@@he status of TSLP' s permitting and construction efforts.

On June @23, 2015, Hearst responded that feedback from potential purchasers made it
apparent th@we existing structures on the Block 58 would be demolished, and that those

“changes in facts and circumstances’ would require modificationsto TSLP's plans. On July 10,

2015, TSLP replied that its rights to proceed with construction were not subject to further
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approvals by Hearst or any prospective buyer, and that TSLP intended to proceed with
permitting and construction without delay.

TSLP diligently pursued permitting for construction of the Prairie Tunnel. In connection
with those efforts, TSLP repeatedly requested that Hearst grant TSLP access to its easement
through the Chronicle Portion of the Prairie Tunnel for purposes of compiling i@ﬁ%mation for its
permit submissions. Hearst repeatedly either denied or delayed TSLP's a@ to its easement, in

N
an effort to frustrate TSLP' s progress on the Prairie Tunnel project. ©

5N

At the same time, TSLP repeatedly requested that He: assist TSLP in obtaining
necessary permits and vault rights for construction of the Pga\@ Tunnel, as specifically required
by the Prairie Tunnel Agreement. Hearst either d i@)@h@e requests or failed to respond
altogether, in an effort to frustrate TSLP's progresg@he Prairie Tunnel project.

In August 2015, Hearst announced th@ck 58 was under contract to Hines. (Hines
Holdings, Inc. is the ultimate general pa@ of a series of limited liability companies and
limited partnerships that manage th rs of the purchasing entity.) That sale closed on
October 23, 2015. Hines Was@| aware of the Prairie Tunnel Agreement and TSLP's
easements through the basem&@o the Chronicle Building during the time that it was negotiating
with Hearst for the purc& f Block 58.

Hines has g@éf@stently disregarded TSLP's easement rights. Prior to closing, on
information and belief, Hines induced Hearst to breach its obligations to TSLP under the Prairie

Tunnel Agr@ent, including but not limited to denying TSLP access to its easement rights, and

failing to assist TSLP in obtaining necessary permits and vault rights. As the successor in

Hines Holdings, Inc. is the general partner of Hines I nterests Limited Partnership, which is the sole member
of Hines Block 58/42 GP LLC, which is the genera partner of Hines Block 58/42 Associates Limited
Partnership, which is the managing member of Block 58 HH Partners LLC, which is the managing member
of Block 58 InvestorsLLC.
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interest to Hearst’s ownership of Block 58, Hines is now contractually obligated to TSLP under
the Prairie Tunnel Agreement. Following closing, Hines has breached those obligations, by
denying TSLP access to its easement rights, and by failing to assist TSLP in obtaining necessary
permits and vault rights.

Despite consistent efforts by Hearst and Hines to frustrate TSLP's prog& on the Prairie
Tunnel project, TSLP was eventually able to compile and submit pern@plications for the
construction of the Chronicle Portion of the Prairie Tunnel. The io%éructlon permit for the
portion of the Prairie Tunnel that runs through the basement of @%hronlcle Building has been
issued by the City of Houston. \

The construction permit for the portion of the Tunnel under Prairie Street has not
been issued. Hines first attempted to block |$ua[;1 @that permit by objecting to the City of
Houston about issuing the City’s standard @Lhment agreement for vault rights for that
portion of the tunnel. When that failed, a@%he City issued the draft agreement for execution,
Hines refused to sign it, despite a @%@@C requirement to the contrary in the Prairie Tunnel
Agreement. @

Hines now intends t@@%nohsh the existing structures on Block 58, including the
basement through Whl&@ Chronicle Portion of the Prairie Tunnel is to be built. Such
demolition work is |®| nent. The Chronicle Building is currently surrounded with barricades
and construction fences. Hines has stated that its demolition work on Block 58 is “forthcoming.”

As afurther part of the Prairie Tunnel Agreement, Hearst contractually acknowledged the
unique and special nature of the interests it had granted to TSLP. In fact, Hearst agreed and
stipulated that damages would be an inadequate remedy for TSLP in the event that the

contractual obligations owed to TSLP were breached. That agreement is binding upon Hines.
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VII.
BREACH OF CONTRACT - HEARST AND HINES

TSLP and Hearst entered into a valid and binding contract in the form of the Prairie
Tunnel Agreement on November 15, 2007. Hearst granted perpetual easements to TSLP upon,
over, and through the Chronicle Portion of the Prairie Tunnel for the purpose, among others, of
constructing the Prairie Tunnel. Hearst covenanted to assist TSLP in obtai@ and maintaining
all necessary permits and vault rights for the construction of the Prafﬁg'?\é/;runnel, and Hearst

NS
Q)
agreed to execute all standard City of Houston applications and inst@ents for those permits and

NS
vault rights. @
AN

Hearst covenanted that any monitoring, insp : @1 or coordination of TSLP's
O
construction and maintenance activities would not r@idly and unreasonably interfere with
)
TSLP's construction of the Prairie Tunnel. I@ covenanted to cooperate with TSLP by

providing all documents and records reasq&g@ requested by TSLP to assist in determining
O

compliance with the agreement. @
5 O
As provided in the Prairie el Agreement, the covenants, terms, and conditions set

forth in the agreement are bir@glg upon TSLP and Hearst and their respective heirs, legal
Q)

representatives, wcc&o@& assigns. Hearst's covenants, terms, and conditions in the

agreement constitute g@ants running with Block 58 for the benefit of TSLP.

QO

A memora@n describing the Prairie Tunnel Agreement was recorded and filed in the

O
real propert;@ds of Harris County, Texas. Hines was on actual notice of the agreement and
the covenants and easements contained therein from the time that it began due diligence on the

prospective purchase of Block 58 from Hearst. As the new owner of Block 58, Hines is

contractually bound by the covenants made by Hearst in the Prairie Tunnel Agreement.
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Prior to closing, Hearst did breach material covenants in the Prairie Tunnel Agreement,
by denying and obstructing TSLP' s access to its easements, by denying or unreasonably delaying
responses to TSLP's requests for assistance in obtaining necessary permits and vault rights for
the construction of the Prairie Tunnel, by materially and unreasonably interfering with TSLP's

efforts to commence construction of the Prairie Tunnel, and by failing to coo@e with TSLP

I
by providing documents and records reasonably requested by TSLP for t@ rpose of pursuing
BN
such permits and vault rights and commencing such construction. &\@
BN

Following the closing, Hines did breach, and conti nu&s@ﬁ@each, material covenants in
the Prairie Tunnel Agreement, by denying and obstructi ng@lzps access to its easements, by
denying or unreasonably delaying responses to TSL &quests for assistance in obtaining
necessary permits and vault rights for the construg@ of the Prairie Tunnel, by materially and
unreasonably interfering with TSLP's dforts@é&mmence construction of the Prairie Tunnel,
and by failing to cooperate with TSLP by p@di ng documents and records reasonably requested
by TSLP for the purpose of pursuch permits and vault rights and commencing such
construction. @

These breaches did caé@%d continue to cause TSLP to incur and suffer actual damages,
in excess of the juriﬂi%@ minimums of this Court, including but not limited to increased
design, architectural @% neering, consultant, construction, and legal fees and expenses in
connection with delays to TSLP's efforts to commence and pursue construction of the Prairie

Tunnel. Suéi@)reach& may also cause additional damages and delays to TSLP with regard to

the marketing and devel opment of Block 43.

10
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Pursuant to Section 38.001 of the Texas Civil Practice and Remedies Code, TSLP is
entitled to recover its reasonable attorneys fees in connection with these breach of contract
claims, in addition to its actual damages.

VIII.
TRESPASS - HEARST AND HINES

N

In the Prairie Tunnel Agreement, Hearst did grant to TSLP a perp@ easement upon,
over, and through the Chronicle Portion of the Prairie Tunnel for the pgggose among others, of
constructing the Prairie Tunnel. That easement runs with the Ia%%nd binds any subsequent
owner of Block 58. Hearst approved the plans and spec@ons submitted by TSLP for
construction of the Prairie Tunnel, authorizing TSLP to pr g with construction in accordance

@
with those plans and specifications. @

Prior to the closing of the sale of B|OC§® TSLP repeatedly requested that Hearst
provide TSLP with access to its easement u&@over, and through the Chronicle Portion of the
Prairie Tunnel for the purpose of gatheri @information necessary to obtain the permits and vault
rights necessary to commence con : on of the Prairie Tunnel, all in accordance with the plans
and specifications approved b;&gkaarst. Hearst repeatedly and intentionaly interfered with
TSLP' s easement rights, l@j@reasonably denying, delaying, and conditioning TSLP' s access to
its easement area. @

Followi ng closu ng of the sale of Block 58, TSLP has requested that Hines provide
TSLP with @@to its easement upon, over, and through the Chronicle Portion of the Prairie
Tunnel for the purpose of gathering information necessary to obtain the permits and vault rights

necessary to commence construction of the Prairie Tunnel, all in accordance with the plans and

specifications approved by Hearst.  Hines has intentionally interfered, and continues to

11
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intentionally interfere, with TSLP's easement rights, by unreasonably denying, delaying, and
conditioning TSLP s accessto its easement area.

Such interference constitutes the tort of trespass. Such trespass has caused and continues
to cause TSLP to incur and suffer actual damages, in excess of the jurisdictional minimums of
this Court, including but not limited to increased design, architectural, engin@@g, consultant,
construction, and legal fees and expenses in connection with the delay@TSLP’s efforts to

N
commence and pursue construction of the Prairie Tunnel. Suct&&&pass may also cause
BN

additional damages and delays to TSLP with regard to the marketinig and development of Block
43. o)
&
IX. 3

TORTIOUSINTERFERENCE WI@ONTRACT -HINES

Hearst announced in August 2015 that B@@S was under contract to Hines. Hearst and
Hines had been engaged in discussions aqi@%gotiations concerning the sale for months in
advance of that announcement. The &ale@)sed on October 23, 2015. During all such times, the
Prairie Tunnel Agreement was av@ﬁ&d binding contract between TSLP and Hearst, and Hines

was fully aware of the existen<%of the agreement and the easements and covenants contained
Q)
therein. @Q
O

Prior to the Q@ng, Hines did willfully and intentionally interfere with Hearst's
obligations and T@% rights under the Prairie Tunnel Agreement, by encouraging and inducing
Hearst to br@ts obligations to TSLP under the Prairie Tunnel Agreement in the following
ways. by denying and obstructing TSLP's access to its easements, by denying or unreasonably
delaying responses to TSLP's requests for assistance in obtaining necessary permits and vault
rights for the construction of the Prairie Tunnel, by materially and unreasonably interfering with

TSLP s efforts to commence construction of the Prairie Tunnel, and by failing to cooperate with

12
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TSLP by providing documents and records reasonably requested by TSLP for the purpose of
pursuing such permits and vault rights and commencing such construction.

Such acts of interference by Hines have caused and continue to cause TSLP injury and
actual damages and loss, in excess of the jurisdictional minimums of this Court, including but
not limited to increased design, architectural, engineering, consultant, const@éﬁon and legal
fees and expenses in connection with the delays to TSLP's efforts to @nence and pursue
construction of the Prairie Tunnel. Such interference may also ca@ditioneﬂ damages and
delays to TSLP with regard to the marketing and devel opment a@%’ﬁy 43,

Such acts of interference by Hines were commitg@/ith malice, because they were

committed with specific intent to cause substantial ir§@§wm to TSLP. Asaresult, TSLPis

entitled to recover exemplary damages from Hines, inzaddition to actual damages.

$

DECLARATORY, @GM ENT - HINES

There exists an actual dispute @@justiciable controversy between TSLP and Hines
regarding terms and conditions 8@@% Prairie Tunnel Agreement and the property interests
granted in the Prairie Tunnel A&g}eement. Declaratory relief is necessary to declare the rights,
status, and other legal rel@ of the parties under the Prairie Tunnel Agreement, in order to
settle and afford rellet@SLPfrom uncertainty and insecurity.

Pursuant t Pra| rie Tunnel Agreement, TSLP requests a declaratory judgment that:

. @@ Prairie Tunnel is the subsurface pedestrian passageway that will connect to

the Chronicle Connector on one end, run through the existing basement area of
the Chronicle Building paralel and adjacent to Travis Street, and run across and

under Prairie Street near the intersection of Travis Street and Prairie Street,

connecting to Block 43 on the other end.

13
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The Chronicle Portion of the Prairie Tunnel is that portion of the Prairie Tunnel
that will connect to the Chronicle Connector on one end, and run through the
existing basement area of the Chronicle Building parallel and adjacent to Travis
Street, extending to the halfway point across and under Prairie Street near the
intersection of Travis Street and Prairie Street on the other end. %
The Chronicle Connector is the subsurface pedestrian pas&@ay that connectsto
the Chase Tunnel and Prairie Tunnel on one end, @e& through the existing
basement area of the Chronicle Building parall@@adjacent to Texas Avenue,
and then parallel and adjacent to Milam Stre@}eonnectl ng to the Milam Tunnel
on the other end. ((§
The Chase Tunnel is the subsurface @l&etrian passageway connecting Block 58
to the Chase Tower across and @ﬁ Texas Avenue.
The Milam Tunndl is the su@face pedestrian passageway connecting Block 58
to 717 Texas across QQo’ Milam Street.
TSLP has perpetu@ements upon, over, and through the Chronicle Portion of
the Prairie Tu %the Chronicle Connector, the Chase Tunnel, and the Milam
Tunnel. H\@ may not take any action to demolish or damage these passageways
oS0

or the@ement areas of the Chronicle Building through which they run.

T is authorized to commence and proceed with construction of the Prairie

@unnel in accordance with the plans and specifications submitted by TSLP and

approved by Hearst. Those plans and specifications call for the construction of

the Prairie Tunnel through the existing basement of the Chronicle Building.

14



HOU:3638929.13

Hines must assist TSLP in obtaining and maintaining the necessary permits and
vault rights for the construction of the Prairie Tunnel, and Hines must execute the
City of Houston's standard applications and instruments for such permits and
vault rights, without regard to whether TSLP has commenced construction of its
planned development on Block 43. %

TSLP is permitted to enter upon any such portion of Blo @as IS necessary to
access the Chronicle Portion of the Prairie Tunnel for @rpose of obtaining the
necessary permits and vault rights for the conﬂ& of the Prairie Tunnel and
for the purpose of constructing the Prairie TQ@

Hines may not block or unreasonabl @xﬁrfere with TSLP's access to the
Chronicle Portion of the Prairie Tury@for the purpose of obtaining the necessary
permits and vault rights for t@struction of the Prairie Tunnel and for the
purpose of constructing the @?i e Tunnel.

Hines may not take 3 ion that materially and unreasonably interferes with
TSLP's constructi@)f the Prairie Tunnel in accordance with the plans and
specifications @uﬁy submitted by TSLP and approved by Hearst. Hines may
not take Q@Qction to demolish or damage the basement areas of the Chronicle

S \(,70
Bui Id@i%rough which the Prairie Tunnel is to be constructed.

By executing the Prairie Tunnel Agreement, Hearst waived the right to object, for

Qself and any successor owner of Block 58, to the general concepts depicted in

the conceptua plan, which is Exhibit G to the Prairie Tunnel Agreement, and
which depicts a subsurface pedestrian passageway to be constructed in the

basement of the Chronicle Building.
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. By approving TSLP's plans and specifications for construction of the Prairie
Tunnel, Hearst waived the right to object, for itself and any successor owner of
Block 58, to the general concepts depicted in the plans and specifications, which
depict a subsurface pedestrian passageway to be constructed in the basement of
the Chronicle Building. &%

. Hines must cooperate with TSLP by providing all d@lents and records
reasonably requested by TSLP for the purpose of ob@g}g and maintaining the
necessary permits and vault rights for the constn@%%f the Prairie Tunnel.

Pursuant to Section 37.009 of the Texas Civil Pr@bce and Remedies Code, TSLP

requests an award of costs and reasonable and n&wr@@neys fees in connection with these

requests for declaratory relief.
eq y &\@

APPLICATION FORTEM POR@A@RESTRAINING ORDER - HINES

Hearst and Hines have mpro@@mterfered with TSLP's property rights in the
easements granted by the terms @f&% Prairie Tunnel Agreement. They have done so by
improperly blocking, delaying,%d conditioning access to those easements, and particularly to
the easement upon, over, @@hrough the Chronicle Portion of the Prairie Tunnel. Hines now
threatens to severelyo@ir TSLP's property rights in those easements by demolition of the
basement areas of@%@Chronicle Building through which the easements run.

TSL @tached affidavit evidence, has demonstrated a probable right to success on the
merits, because Hines has no legal right to interfere with TSLP' s access to its easements and no
legal right to impair those easements by demolition of the basement areas of the Chronicle

Building through which the easements run.

16
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In the absence of a temporary restraining order, TSLP will suffer immediate and
irreparable harm. Interference with the exercise of a property right causes irreparable harm as a
matter of law. In the Prairie Tunnel Agreement, Hearst agreed and stipulated, for itself and its
successors, that money damages would be an inadequate remedy should the covenants made to
TSLP be breached. Hines' demolition plans are imminent. &%

Accordingly, TSLP requests that the Court issue a temporar@raining order, to

preserve the status quo pending a hearing on TSLP's request fo&{@nporary injunction, as
BN

follows: @Q{@
. Restraining Hines from interfering with the {p@w ng easements granted to TSLP

in Paragraph 1(a)-(d) on page 4 of the Pr (ﬁ@@ unnel Agreement:

- a perpetual and non-excl ugi@g easement upon, over and through the
Chronicle Portion of Prairi nnel solely for the purpose of constructing,
renovating, maintainin ating and/or repairing the Prairie Tunnel in
accordance with the t f the Prairie Tunnel Agreement;

- a perpetual and nop-exclusive easement solely for the purpose of access
and passage t the Chronicle Portion of the Prairie Tunnel for the
purpose of p lan traffic;

- a perpetuah and non-exclusive easement solely for the purpose of access
and pa@ hrough the Chronicle Connector for the purpose of pedestrian

traf@

- @%petual and non-exclusive easement solely for the purpose of access
d passage through the Chase Tunnel and the Milam Tunnel for the
g&\purpose of pedestrian traffic.

O

. &training Hines from interfering with TSLP's efforts to obtain the necessary
permits and vault rights for construction of the Prairie Tunnel.

. Restraining Hines from pursuing, directing, authorizing, or approving any

demolition activities on Block 58 that would in any way demolish or damage the

basement areas of the Chronicle Building through which TSLP' s easements run.
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TSLP has given notice of this proceeding to Hines. TSLP is willing to post a bond to
provide security for the harm to Hines, if any, in the unlikely event the temporary restraining
order is dissolved.

XII.
REQUEST FOR TEMPORARY INJUNCTION - HIN{;
Hearst and Hines have improperly interfered with TSLP's pr@@y rights in the

easements granted pursuant to the terms of the Prairie Tunnel AgreemerggyThey have done so by
improperly blocking, delaying, and conditioning access to those e%’rents and particularly to
TSLP's easement upon, over, and through the Chronicle Po@of the Prairie Tunnel. Hines
now threatens to severely impair TSLP' s property rights n@@se easements by demolition of the
basement areas of the Chronicle Building through Whl@he easements run.

TSLP will, by evidence at the tempora@unctlon hearing, show a probable right to
success on the merits, because Hines has ng&@al right to interfere with TSLP's access to its
easements and no legal right to impair t@ee easements by demolition of the basement areas of
the Chronicle Building through whi : e easements run.

In the absence of a teng,Q%rary injunction, TSLP will suffer immediate and irreparable
harm. Interference with @@eruse of a property right causes irreparable harm as a matter of
law. Inthe Prarie Turx@?Agreement Hearst agreed and stipulated, for itself and its successors,
that money damag%\/vould be an inadequate remedy should the covenants made to TSLP be
breached. Hi demolltlon plans are imminent.

Accordingly, TSLP requests that the Court set an evidentiary hearing, and after the
hearing, issue a temporary injunction to preserve the status quo pending trial on the merits, as

follows:
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Enjoining Hines from interfering with the following easements granted to TSLP

in Paragraph 1(a)-(d) on page 4 of the Prairie Tunnel Agreement:

- a perpetual and non-exclusive easement upon, over and through the
Chronicle Portion of Prairie Tunnel solely for the purpose of constructing,

renovating, maintaining, operating and/or repairing the Prairie Tunnel in
accordance with the terms of the Prairie Tunnel Agreeme%

SN

- a perpetual and non-exclusive easement solely for tl@urpose of access
and passage through the Chronicle Portion of the@lrie Tunnel for the
purpose of pedestrian traffic; X

- i

- a perpetual and non-exclusive easement sol% or the purpose of access
and passage through the Chronicle Connegtorfor the purpose of pedestrian
traffic; and

o)

- a perpetual and non-exclusive @solely for the purpose of access
and passage through the Chase Tupnel and the Milam Tunnel for the
purpose of pedestrian traffic. '

Enjoining Hines from interferi n%@% TSLP's efforts to obtain the necessary

permits and vault rights for cg&@ction of the Prairie Tunnel.

Enjoining Hines from @rsui ng, directing, authorizing, or approving any

: O
demolition activiti%)%&lock 58 that would in any way demolish or damage the
basement areas o@?e Chronicle Building through which TSLP' s easements run.
Q)
Enjoining @ﬁglrom interfering with TSLP's efforts to construct the Prairie
TunneL@ccordance with the plans and specifications for construction of the

S
Prd@Tunnel approved by Hearst.
O

T&@illing to post a bond to provide security for harm to Hines, if any, in the

unlikely event the temporary injunction is dissolved.

HOU:3638929.13
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X1,
REQUEST FOR PERMANENT INJUNCTION - HINES

Hearst and Hines have improperly interfered with TSLP's property rights in the
easements granted pursuant to the terms of the Prairie Tunnel Agreement. They have done so by
improperly blocking, delaying, and conditioning access to those easements, and particularly to
TSLP's easement upon, over, and through the Chronicle Portion of the P@%Tunnel. Hines
now threatens to severely impair TSLP's property rights in those easemeglg\s/by demolition of the
basement areas of the Chronicle Building through which the easery%éﬂ\un.

Hines has no legal right to interfere with TSLP's ac@\o its easements and no legal
right to impair those easements by demolition of the basigﬁjt areas of the Chronicle Building
through which the easements run. ©@

In the absence of a permanent injuncti%@LP will suffer immediate and irreparable
harm. Interference with the exercise of a p(g&@ty right causes irreparable harm as a matter of
law. Inthe Prairie Tunnel Agreement, I—@st agreed and stipulated, for itself and its successors,
that money damages would be an : uate remedy should the covenants made to TSLP be
breached. Hines demoalition plﬁareimminent.

Q

Accordingly, TSL@U&S that after trial on the merits, the Court issue a permanent

injunction, as follows, @

QO

. Enjeiaing Hines from interfering with the following easements granted to TSLP

@’aragraph 1(a)-(d) on page 4 of the Prairie Tunnel Agreement:

- a perpetual and non-exclusive easement upon, over and through the
Chronicle Portion of Prairie Tunnel solely for the purpose of constructing,
renovating, maintaining, operating and/or repairing the Prairie Tunnel in
accordance with the terms of the Prairie Tunnel Agreement;

20
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waived.

a perpetua and non-exclusive easement solely for the purpose of access
and passage through the Chronicle Portion of the Prairie Tunnel for the
purpose of pedestrian traffic;

a perpetua and non-exclusive easement solely for the purpose of access
and passage through the Chronicle Connector for the purpose of pedestrian
traffic; and

a perpetua and non-exclusive easement solely for the @@ose of access
and passage through the Chase Tunnel and the M@ Tunnel for the
purpose of pedestrian traffic. @)

N
Enjoining Hines from interfering with TSLP's effo&é% obtain the necessary
N
permits and vault rights for construction of the P@ unnel.
Enjoining Hines from pursuing, directi rlgthorizi ng, or approving any
N

demolition activities on Block 58 that wouldh'in any way demolish or damage the
basement areas of the Chronicle Buil @g through which the easements run.
Enjoining Hines from interfer@/ith TSLP's efforts to construct the Prairie

Tunnel in accordance with é plans and specifications for construction of the

Prairie Tunnel appro earst.

XIV.
CONDITIONS PRECEDENT
S
All conditions pr@t to the institution of this action have occurred or have been
O
& XV.
O JURY DEMAND

TSL@m

this petition.

HOU:3638929.13

ands atria by jury and is tendering the appropriate fee along with the filing of
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XVI.
PRAYER

Wherefore, premises considered, TSLP prays that upon hearing, the Court award TSLP
the following relief:

1. Issuance of a temporary restraining order against Hines in accorc@th section Xl

hereof. @

2. Issuance of atemporary injunction against Hines in accord V\@@@s)ecti on XII hereof.

3. Issuance of a permanent injunction against Hinesin ace \ith section X111 hereof.

4. Issuance of adeclaratory judgment against Hines i &@d with section X hereof.

5. An award of actual damages against Hearst Hines, jointly and severaly, for
breach of contract and trespass, as claimed in sections@%nd VI hereof.

6. An award of actual damages and %éb@ﬁlary damages against Hines for tortious
interference with contract, as claimed in sect@&@ hereof.

7. An award of attorneys feeS@nd expenses against Hearst and Hines, jointly and
severaly, for breach of contract, as 3 ed in section VII hereof.

8. An award of attorn%’ fees and expenses against Hines for declaratory relief, as
sought section X hereof. ©©Q

9. Anaward p@j udgment and postjudgment interest as permitted by law.

10. All oth%@gief to which TSLP may be entitled.

&
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Respectfully submitted,
ANDREWS KURTH LLP

/s/ Greg Waller

Greg Waller

State Bar No. 00794813

Kelly Sandill

State Bar No. 24033094 =
Kathryn Boatman @}
State Bar No. 24062624 ©\
600 Travis, Suite 4200 W
Houston, Texas 7700
gregwaller@andr th.com
kellysandill @an urth.com
kboatman@an skurth.com

(713) 220-4
(713) 220-4285 (fax)

ATT&YS FOR THEATER SQUARE, L.P.
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