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CAUSENO.

LAND GUARDIAN INCORPORATED, 8
and AYMAN JARRAH § IN THE DISTRICT COURT OF
8
§
V. )
8 HARRIS COUNTY, TEXAS
§ S
CLIFFORD KITTEN FAMILY LIMITED § @
PARTNERSHIP, INC., and DARRIN § \
WINNER § JUDI% DISTRICT
ORIGINAL PETITION AND APPLICATION FOR %@UNCTIVE RELIEF
N
TO THE HONORABLE JUDGE OF SAID COURT: @

\

COMES NOW Land Guardian Incorporated (“LG@and Ayman Jarrah (“Jarrah”) and
files their Original Petition and Application for Injun@e Relief against Clifford Kitten Family
Limited Partnership (Kitten), and Darrin Winne%@nner” .

A. DISCOVEB@ND DAMAGES

1. Plaintiffs intend to condt@@scovery under level 2 of Rule 190 of the TEXAS
CiIvIL RULES OF CIVIL PROCEDURE ffirmatively pleads that it seeks injunctive relief as well
as monetary relief aggregating r%re than $1,000,000, excluding costs, prejudgment interest, and
attorneys fees. O

’ @)

. @ B. PARTIES

N
2. Pla@@mm Guardian Incorporated is a Texas corporation with a principal place

O
of business @ls County, Texas.

3. Plaintiff Ayman Jarrah is an individual residing in Harris County, Texas and may

be served with process through his attorney of record.



4. Defendant Clifford Kitten Family Limited Partnership is a Texas Limited
Partnership whose registered office is 21212 Northwest Freeway Suite 305 Cypress, TX 77429.
Clifford Kitten may be served with process at the registered office listed above, or where found.

5. Defendant Darrin Winner is an individual residing in Harris County who may be
served through delivery of process to his address at 1014 Saulnier St., Housto& 77019 or at

x:
his place of business ERA Lone Star Realty, 25435 FM 2978 Road, Tomball,/TX 77357
BN

NS
&
6. Jurisdiction is proper because the amount in C(®§%rsy exceeds the minimum

C. JURISDICTION AND VENUE

jurisdictional limits of this Court. Venue is proper pursy@to TEXAS CIVIL PRACTICE AND
REMEDIES CODE 8 15.002 because: (1) a substantial part @e events giving rise to LGI’s claim
occurred in Harris County; (2) the subject properj;@@;cated in Harris County. Venue is also
mandatory in Harris County as this suit involv@ndlord and tenant for a lease of real property
which is located in Harris County. Id. at 15.@ 5.
Q\@Q@?} FACTS

7. This case involves@ilspute over the provisions of a commercial lease of real
property. On or about March é@%ﬂ% Defendant Kitten, as lessor, entered into a lease agreement
(the “Lease”) with LGI,Q@see, with Ayman Jarrah listed as guarantor, for the property located
at 2400 Brazos Strg@@%rris County, Texas (the “Premises”). A true and correct copy of the
Lease is attached(@greto as Exhibit “A”. The original term of the Lease was for sixty (60) months
commencingen April 1, 2013 and expiring on March 31, 2018 (“Initial Term”).

8. LGI also has an option to renew the lease, which it intends to exercise in the

future as permitted by the lease terms, for an additional terms of sixty (60) months (“Renewal

Term”).



9. Defendant Darrin Winner is a 10% shareholder and officer in LGI, but is also
romantically involved and in a business relationship with the landlord, Kitten.

10. Kitten and Winner approached LGI about purchasing the bar business which
operates on the Premises, The Gaslamp, but the parties were not able to come to an agreement
for the sale and purchase of the business. &%

11. Shortly after the failed negotiations between the parties, W@e\r and Kitten began
their attempts to force Plaintiffs out of the Gaslamp in order to take @orce. Winner recently

filed a lawsuit alleging various frivolous and meritless claims@’g@st Ayman Jarrah, the 90%

9

N

retaliation. @

12. Now, as relevant to this suit, on Q@er 30, 2015, Kitten sent a demand letter

shareholder of LGI. Winner also took control of a parking Io@erated by the business in further

through his attorney to LGI alleging multipl ults, and providing thirty (30) days to cure.
The lease provides such a default notice a@)pportunity to cure is required prior to remedies
such as lockout or eviction. Q\@@

13.  Winner and Kitte e conspiring to cause a default and breach so as to take
LGI’s business which they @ not able to negotiate a deal to purchase. Winner, as a
shareholder and officer, &@lpated in the business and was aware of the very claims that he and
Kitten now assert a,s@éged defaults. Winner is double dealing, violating his duty of loyalty to
the corporation é%mg for his self interest rather than the corporation, tortuously interfering
with a contre@and conspiring with Kitten to bring about a default so as to seize LGI’s lease and
business wrongfully. Kitten has an agreement with Winner to facilitate a default, and to force

LGI out of the lease so that they can run a similar bar business from the Premises and/or take the

Gaslamp as a going concern without paying a just and fair price. Both Winner and Kitten are



estopped from alleging a default they have participated in, have acquiesced in the business

affairs which they now allege are defaults, and have waived all such alleged defaults.

14.

Exhibit B:

Specifically, Kitten alleges the following defaults in the attached letter attached as

a. Tenant constructed a porch or patio in front of the premises t@(\@ﬁd not comply
e
with the notice provisions of the Lease, obtain Landlord’@ sent, or construct
N
the improvement to comply with applicable Codes a&&x?egulations. See Lease,
&
Article V and Section 10.03. @\
b. Tenant breached its covenant not to use tlle@emises or conduct its business in
N
a safe, careful, and lawful manner. The@§BC suspended Tenant’s license to
conduct business for serving alcg@ to an intoxicated person and several

individuals are accusing Tena@mlawful discrimination. See Lease, Section

6.02. &

c. Tenant failed to co with “all current or future laws, statutes, ordinances,
rules, regulations, ders of any federal, state, municipal, or other governmental
agency havindiction over and relating to the use and occupancy of the
Premises@ TABC suspended Tenant’s license to conduct business for serving
alcob@ an intoxicated person and several individuals are accusing Tenant of

unfawful discrimination. See Lease, Section 6.04.

Q. Tenant failed to “keep and maintain the Premises (including but not limted to

any plate glass windows located in the Premises,...) in good order, condition and
repair...” when it failed to repair the broken window at the Premises. See Lease,

Section 10.02.



15. The letter specifically threatens a declaration of the lease in default in the event
LGI is unable to cure the alleged defaults referenced above and an exercise of all remedies
available. Exhibit B.

16.  Thus, in order to maintain the status quo, LGI asks the Court for a TRO and
injunction pending a declaratory judgment hearing wherein the Court is asked t\%ﬁd that there is
no default and that the lease is in full effect. LGI also asks for damages (te @mg to the tortious
acts of defendants in conspiring to acquire the lease by unlawful mea@)efendants’ outrageous
and unconscionable conduct have caused personal injuries t@ﬁn Jarrah in the form of
emotional distress and Defendants have also deliberately py@\‘m in a position where he cannot
sell the business due to their conspiracy to take it for t@ﬁelves, while they work towards the
common goal of taking ownership of the propertyo@he Premises and business located therein

through their concerted effort to cause a de@and breach of the lease through their own

actions. &
@

E. DEC RATORY JUDGMENT

O

17. Sections A to D ab@&;re incorporated by reference herein for all purposes. Pursuant

to Section 37.001, et. seq.{ of 'the TEXAS CIvIL PRACTICE AND REMEDIES CODE, Plaintiffs hereby
assert a claim for d@@tory judgment against Defendants. An actual controversy currently
exists between P%%ff and Defendants concerning the parties respective rights under the Lease.
Plaintiff res@ly requests the Court to construe the Lease and to determine the parties’ rights
thereunder as follows:

(1) Plaintiff seeks a declaration that the notice provision of the Lease Article V Section

10.03. does not by its own terms require notice for building on public property which is owned,

leased, and permitted by the City of Houston, and only, at most, applies to such actions on the


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000170&cite=TXCPS37.001&originatingDoc=I0fddef85fac311d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Premises leased and owned by Kitten, accordingly there is no default as the patio is on City of
Houston property, not the Premises;

(2) Plaintiff seeks a declaration that the lease term to “conduct its business in a safe,
careful, and lawful manner” and “all current or future laws, statutes, ordinances, rules,
regulations, or orders of any federal, state, municipal, or other governmen@%gency having
jurisdiction over and relating to the use and occupancy of the Premises” @t, only referenced
in section 19.02 of the lease which pertains to health, safety, and o@ional hazards such as
fire code, capacity limitations for occupancy, hazardous ma@@e@,\\? etc. rather than activities
related to the running of the business and so there is no defa@as the lease is construed against
the drafter, Kitten in this case. In the alternative, such terﬁ§we ambiguous as to such meaning as
the terms are undefined and should be construedoa@nst Kitten, the drafter, so as to avoid an
inequitable, unjust, and unconscionable resu@ﬁ as forfeiture. Further, even if Defendants
construction of the Lease were valid, defau@ould require an actual adjudication and/or finding
of liability or guilt rather than a mere %tion. Plaintiffs are currently contesting the allegations
and engaged in adjudicatory procgs as to each. As such, the allegation of default is not ripe
and cannot sustain a default un@%ts own terms;

(3) Plaintiff see&@declaraﬂon that the Lease is not in default or breach, but rather
remains in full force @eﬁect

(4) Plaintiffs seek such other declarations of rights and legal relations as may be
necessary. @

18.  Plaintiffs request the Court to award reasonable and necessary attorneys’ fees as
are equitable and just pursuant to Section 37.009 of the TExAS CiviL PRACTICE AND REMEDIES

CopE in an amount of $10,000.00 for causing this action to be filed and TRO and injunction to
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be pursued due to the threat of imminent lockout and eviction from the premises which would

destroy LGI’s business

F. CONSPIRACY

19.  Sections A to E above are incorporated by reference herein for all purposes.
Plaintiffs allege that Defendants conspired in bringing about a default thereby.toscause a breach
in the Lease with Plaintiffs in order to acquire the premises they previou@@led to negotiate a
purchase by way of force the coordinated exercise of remedies in the &&j@

20.  Defendants’ conspiracy has damaged Plaintiffs@ﬁy amount in excess of the
jurisdictional limits of this Court for which Plaintiffs now sy@d has caused emotional distress,
interference with contract, attorneys fees to be incurred mcﬁther damages.

F. SPECIFIC PERF(@R&IANCE

21.  Plaintiffs also sue for specific@rmame of the Lease terms so as LGI may

have the benefit of the Lease contract for thﬁérm and renewal term, at its option.

G. TORTIOUS INTERFER :’11@) WITH CONTRACTUAL RELATIONS

22.  Sections Ato F ab@ are incorporated by reference herein for all purposes. The
conduct of Defendants, as aII@ above, has been undertaken with malice and with specific
intent to injure Plalnn&@se and enjoyment of the Premises and frustrate the purpose of
Plaintiffs’ business,, I@endams have affirmative duties to Plaintiffs pursuant to the Lease not to
interfere with LGDs use and enjoyment of the Premises and, therefore, not to injure or harm
Plaintiffs’ e%@ng business relationships, including Plaintiffs’ existing business relationships
with customers. The intentional conduct of Defendants as set out above breached their duties to
Plaintiffs under the Lease and under applicable principles of good faith and fair dealing,

rendering said acts tortious. In addition, Winner has breached fiduciary duties owed to the



corporation in seeking to obtain the entire business venture for himself. Plaintiffs have been
damaged as a direct result of the intentional conduct of Defendants in interfering with Plaintiffs
existing and prospective business relations entitling Plaintiffs to damages for said torts. In
addition, such actions were committed knowingly and intentionally by Defendants for the
purpose of damaging Plaintiffs business. Consequently, Plaintiffs are e d to recover
exempl i inti D

plary damages from Defendants for which Plaintiffs also sue. @)

N
H. INTENTIONAL INFLICTION OF EMOTIONAIZ@STRESS

N
23.  Sections A to G above are incorporated by re@;%e herein for all purposes.

Defendants acted intentionally and recklessly in wrongfullyg@g a frivolous lawsuit, threatening
default and eviction/lockout, parking lot interference/jand other actions which have been
calculated to constructively evict Plaintiffs from, @ remises and/or cause Jarrah so much
distress as to force him to choose to walk aw &m the business he built rather than fight his
own shareholder and officer and his Iandln@who are actively conspiring together to take over
the business on multiple fronts. T \@:@endants’ actions constitute extreme and outrageous
conduct that goes beyond all p(@)e bounds of decency and must be regarded as utterly
intolerable in any civilized (@@nity, especially Harris County. Plaintiff Jarrah has suffered
severe emotional distre&@ result of being threatened with the prospect of imminently losing
his business and pgr\;@{@ property. Defendants’ conduct has proximately caused the Plaintiff
Jarrah severe me@% anguish, unreasonable suffering and loss of earning capacity as a result of
Defendants’\Eentional interference with Plaintiff’s use and enjoyment of the Premises.
Plaintiffs have accordingly suffered damages in a sum in excess of the jurisdictional limits of this

Court, plus all attorneys’ fees incurred by Plaintiffs in this matter. In addition, such outrageous

and extreme actions were committed by Defendants for the purpose of damaging Plaintiffs’



person and business. Consequently, Plaintiffs are entitled to recover exemplary damages from
Defendants for which Plaintiffs also sue.

I. ATTORNEYS FEES
24. Plaintiffs repeat and reallege each and every allegation contained in the preceding
paragraphs of this Original Petition as if set forth herein at length. &%
e e e @
25.  Plaintiffs are entitled to recovery of attorney’s fees pursua@ hapter 37 and 38
R
of the TEXAS CIvIL PRACTICE AND REMEDIES CODE and the PROPERTYO&Q@@E.

5N
L. JURY DEMAND D

26.  Plaintiffs demand a jury trial and tender trle@propriate fee with this Original

N

Petition. @

M. CONDITIONS PBEQEDENT
N

S
27.  All conditions precedent to Plai@ claim for relief have been performed or have

occurred. &

@
N. REOUES FOR DISCLOSURE

28.  Pursuant to Rule 1he TEXAS RULES OF CIVIL PROCEDURE, Plaintiffs request
that Defendants disclose, wi %50 days of the service of this request, the information or

material described in R |e@934.2.

@%@é APPLICATION FOR INJUNCTIVE RELIEF

29. @@ons A to N above are incorporated by reference herein for all purposes. As a
direct and proximate result of Defendants’ conduct as described above, Plaintiffs stand to suffer
irreparable injury if injunctive relief is not granted in Plaintiffs favor and against Defendants.

30.  Specifically, Plaintiffs would show that Defendants have threatened to

imminently evict Plaintiffs based on false allegations of default. Plaintiffs business, the Gaslamp,



IS in great jeopardy in that Plaintiffs in such an event, Plaintiffs would not be able to conduct
business. Plaintiffs, therefore, stand to lose many, if not most, of its customers as the result of
Defendants’ unlawful acts. The total loss to Plaintiffs cannot be accurately measured and unless
Defendants’ conduct is controlled by the equitable powers of this Court, these losses will occur
and after such happens will continue to mount with each passing day that PI@%‘HS are locked
out. Plaintiffs have reason to believe that Defendants, unless jUdICI&|@’\Stralned will act
according to their very specific threat that by November 30, the&@ill evict Plaintiffs and

therefore deny Plaintiffs the right to conduct business, ac@shing their conspiracy to

AN
Y
31. It is probable that Plaintiffs will recove(gﬁm Defendants after a trial on the

wrongfully obtain the business for themselves. .
merits because the evidence will show: (1) that tb@ is no default, as alleged, after the Court
provides a declaratory judgment regarding the @ruction of the lease terms; (2) Defendants are
actively engaged in a conspiracy to obtail& bar through the use of a scheme involving an
attach on multiple fronts by Winner ten;(3) Defendants waived, acquiesced, and approved
the very defaults they now alleg@\d cannot rely on such for a basis of default as they are
estopped from doing so; (4) th@e is still valid and in effect.

32. For the Krg)and damage done to Plaintiffs, and for the harm and damage that
will continue but fgré}@mterventlon of this Court, Plaintiffs have no adequate remedy at law.
Such damages aré_gontinuing, and to a large degree, incalculable. If Plaintiffs waits until the trial
on the mer@of this cause, the damages inflicted upon Plaintiffs by Defendants would
permanently and severely impact Plaintiffs person and business.

33. By reason of the acts set out above, Plaintiffs are suffering and continue to suffer

great and irreparable injury to the business and property for which they have no adequate remedy



at law. Plaintiffs have reasonable grounds to believe that, unless Defendants are immediately
restrained from doing so, they will evict Plaintiffs, solicit Plaintiffs’ customers and discredit
Plaintiffs to said customers in order to take possession of the business and Premises as a going
concern. More importantly, Plaintiffs, by not having possession of the Premises, will lose the
Gaslamp business, to their detriment, and have no funds with which to bring th@ﬁut or defend a
. | | g

similar proceeding at that time. @

34. In addition, Plaintiffs have reasonable grounds t%@élieve that unless all
Defendants are enjoined from doing so, these Defendants @@spend, waste, conceal, or
otherwise dispose of funds or assets which they have obtaig@om their unlawful dispossession
of the Premises from Plaintiffs and will dissipate the éﬁs, sell and auction the possession.
Thus, Plaintiffs ask the Court to maintain the stafus-uo while the terms of the lease and the

S
allegation of default, along with the accompan@orts, are litigated.

35. Plaintiffs ask for an Ordeé%straining Defendants and their agents, officers,
directors, employees, and anyone e @@ing or purporting to act on said Defendants’ behalf
from taking certain actions, to wit@

(1) from evicting or Io@ out, or exercising any other remedy for an alleged default, so
as to dispossessing Plalr&@and agents, officers, directors, employees of the Premises;

(2) from am@m any way that interferes with Plaintiffs’ use and enjoyment of the
Premises; @

3) f@ interfering with or endeavoring to entice away from Plaintiffs any customer,
client, or any other person, firm, or corporation with whom Plaintiffs deals;

(4) from any additional actions which further the alleged conspiracy to obtain the

Premises through the concerted effort of the parties.



Upon the Court scheduling a hearing requiring Defendants to appear and show cause why
a temporary injunction should not be issued, a temporary injunction should be issued prohibiting
such activities by said Defendants until the time of trial.

36.  Plaintiffs further requests that, upon final trial, a permanent injunction be issued

that prohibits Defendants from engaging in such acts. &%

\o
PRAYER @

N
WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully g\i@%phat:
D
1. Defendants be cited to appear and show cause a@at upon hearing, a temporary

SN

injunction be issued enjoining said Defendants: 0@\@

(1) from evicting or locking out, or e@ng any other remedy for an alleged

default, so as to dispossessing Plaintiff, hi@ents, officers, directors, employees of the

_ SO
Premises;
@@

(2) from acting in any wa@@t interferes with Plaintiff’s use and enjoyment of
the Premises; O

(3) from interfe%r@/vith or endeavoring to entice away from Plaintiff any
customer, client, or ar@Qher person, firm, or corporation with whom Plaintiff deals;

4) frgmgg}QVadditional actions which further the alleged conspiracy to obtain the
Premises t@éﬁ the concerted effort of the parties.
2. @ermanent injunction be ordered on final trial of this cause enjoining

Defendants from committing the acts listed herein;

3. Judgment be rendered against Defendants for a sum in excess of the jurisdictional

limits of the Court for declaratory judgment, conspiracy, specific performance, tortious

interference with contractual relations, and intentional infliction of emotional distress;



4. An award of reasonable attorneys’ fees to be made to Plaintiff;

5. Defendants be required to pay pre-judgment interest;
6. Defendants be required to pay post-judgment interest;
7. Defendants be required to pay all costs of Court; and

8. For such other and further relief, at law or in equity, to which P@ﬁiﬁ may show

itself to be justly entitled whether pled or unpled. ©\

| =N
Respectfully Submitted, °\©
S
By:/s/ Tim R. Suthe;@@
Tim R. Suthegland
T.R.SY RLAND LAW, PLLC
Texas 0.: 24079824
46 el
on, Texas 77002
o @Iephone: (713) 714-2329
X: (832) 201-9846
C)@E-mail: tim@trsutherlandlaw.com
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